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JOINT MOTION OF NORFOLK SOUTHERN RAILWAY COMPANY,
ILLINOIS CENTRAL RAILROAD COMPANY, ET AL,,
TO STRIKE AFFIDAVIT OF AARON COMBS

Norfolk Southern Railway Company and Illinois Central Railroad Company, et al.
(jointly, “Respondents”) hereby move to strike the affidavit attached to the Brief of United
Transportation Union on Exceptions to Administrative Law Judge’s Proposed Order and Request
for Oral Argument (“Brief on Exceptions™). In support of this motion, Respondents state as

follows:

1. The United Transportation Union (“Petitioner”) initiated this action on
February 18, 2003, by filing a petition for rulemaking. The Petitioner sought a rule from the

Illinois Commerce Commission regulating walkways in railyards.

2. On October 2, 2003, Administrative Law Judge June B. Tate took
evidence at the Illinois Commerce Commission. Petitioner actively participated in the hearing,

including the presentation of one witness.

3. At the close of the October 2, 2003 hearing, Judge Tate asked if any

parties had additions to make to the official record. Transcript of Hearing Before the Illinois
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Commerce Commission, Oct. 2, 2003 p. 258 (herein “Hearing Tr.””). Respondents tendered
exhibits for the formal record. 7d. pp. 258-59. After the submission of this evidence, Judge Tate
again asked if there was anything else to add to the record. /d p. 260. Petitioner never indicated
there was anything additional to add to the record, nor any desire to hold the record open. /d.

Judge Tate then officially closed the record. /d.

4. More than three months after the close of the record, Judge Tate issued a
Proposed Order on January 7, 2004. The Proposed Order rejected the petition, largely finding

Respondents’ evidence more persuasive than that offered by Petitioner.

5. On January 29, 2004, Petitioner filed its Brief on Exceptions. That brief
argues from speculation about an incident at a Norfolk Southern railyard on January 14, 2004, in
which a Norfolk Southern employee died. The matters discussed all come from an attached

affidavit of Aaron Combs.

6. The affidavit should be stricken because the record in this case closed
more than three months ago. The Illinois Administrative Code leaves no room for a party to
offer new evidence after the close of the record. Moreover, the affidavit is speculative and

contains hearsay within hearsay and other inadmissible material,

7. Even though the affidavit attached to the Brief on Exceptions must be
stricken, there should not be any concern that the facts underlying the events of January 14,
2004, will be considered by the proper authorities. Norfolk Southern is actively investigating the
accident, and it has been reported to the proper authorities. The January 14, 2004 death will not
be ignored, but it does not have any place in the current proceeding, in which the record was

closed four months ago.



WHEREFORE, Respondents respectfully request that the affidavit attached to the
Brief on Exceptions be stricken and all references in the Brief on Exceptions to matters

contained in the attached affidavit be disregarded.

Dated: February 4, 2004



Respectfully submitted,

Norfolk Southern Railway Company

By: <
One of its Attorneys %' Y 47 e
/4«-14—»&-

Stephen C. Carlson

SIDLEY AUSTIN BROWN & WOOD LLP
Bank One Plaza

10 S. Dearborn

Chicago, Illinois 60603

{(312) 853-7000

Counsel for Norfolk Southern Railway Company

Respectfully submitted,

Illinois Central Railroad Company, Grand
Trunk Western Railroad Incorporated,
Chicago, Central & Pacific Railroad
Company, Wisconsin Central Ltd, and
Wisconsin Chicago Link Ltd.

By: /{: @/ ZWM/

One of their Attorneys g /22 4{ /tham

Michael Barron

U.S. Legal Affairs

CN

17641 S. Ashland Avenue
Homewood, Illinois 60430-1345
(708) 332-3954

Counsel for Tllinois Central Railroad Company,
et al.



CERTIFICATE OF SERVICE

1, Stephen C. Carlson, an attorney, certify that I caused a copy of the attached JOINT
MOTION OF NORFOLK SOUTHERN RAILWAY COMPANY, ILLINOIS CENTRAL
RAILROAD COMPANY, ET AL., TO STRIKE AFFIDAVIT OF AARON COMBS, to be
served on each of the parties listed on the attached service list by messenger or United States

mail this 4™ day of February, 2004.

by Sl £ Lot

One of the Atforneys for
Norfolk Southern Railway Company /,; M é’f’wh' b

Stephen C. Carlson

SIDLEY AUSTIN BROWN & WOOD LLP
Bank One Plaza

10 S. Dearborn

Chicago, Illinois 60603

Counsel for Norfolk Southern Railway Company



SERVICE LIST

BY MESSENGER

The Honorable June B. Tate
Administrative Law Judge
Review & Examination Program
Illinois Commerce Commission
160 North LaSalle Street #C-800
Chicago, IL. 60601-3104

Diana G. Collins

Special Assistant Attorney General
160 North LaSalle Street #C-800
Chicago, IL 60601-3104

BY UNITED STATES MAIL

Tom Buschmann

Director

Human Resources

Manufacturers Railway Company
2850 S. Broadway

St. Louis, MO 63118-1810

James Easterly

Director

Diviston of Highways

Illinois Department of Transportation
2300 South Dirksen Parkway
Springfield, IL 62764

Victor A. Modeer

Director of Highways-IDOT
ATTN: Jeff Harpring, Room 205
2300 South Dirksen Parkway
Springfield, IL 62764

Lawrence M, Mann
Attorney

1667 K. Street, NW, 11" Floor
Washington, DC 20006



Joseph Szabo

Director

State Legislative Board
United Transportation Union
8 S. Michigan Ave., Ste. 2006
Chicago, IL 60603

Ms. Patricia Barksdale
CSX

500 Water Street
Jacksonville, FL. 32202

G. Darryl Reed

Sidley Austin Brown & Wood LLP
10 S. Dearborn Street, Ste 5400 SW
Chicago, IL. 60603

Mack H. Shumate, Jr.

Union Pacific Railroad Company

101 North Wacker Drive, Room 1920
Chicago, IL. 60606

W. Douglas Werner

Burlington Northern and Santa Fe Raillway Company
2500 Lou Menk Drive

Ft. Worth, TX. 76131

Paul Nowicki
547 W. Jackson Street, Ste. 1509
Chicago, IL. 60661

Richard T. Sikes, Jr.
311 S. Wacker Drive
Chicago, IL. 606006

Dave McKernan

Union Pacific Railroad Company
210 N. 13" Street., Room 1612
St. Louis, MO 63103-2388

Cheryl Townlian

Manager Public Projects

Burlington Northern & Santa Fe Railway Company
3253 E. Chestnut Expressway

Springfield, MO. 65802



Michael E. Stead

Rail Safety Program Administrator
Ilinois Commerce Commission
P.O. Box 19280

Springfield, IL 62794-9280
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